I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL | NSURANCE COVPANY ) ClVIL ACTI ON
V.

M CHAEL O HANLON and :
STEVEN GARFI NKEL ) NO. 04-05068-JF

MVEMORANDUM AND ORDER

Fullam Sr. J. February 1, 2005

Plaintiff seeks a declaratory judgnment to the effect
that it has no obligation to defend or indemify the defendants
under a policy of excess insurance issued by plaintiff, in which
t hese defendants are two of the naned insureds. The defendants
were, respectively, the CEO and the Chief Financial Oficer of
DVI, Inc. which declared bankruptcy after disclosing various
accounting irregularities.

Plaintiff alleges that it issued its policy in reliance
upon representations made in the application for the policy, and
in the application for the primary policy to which plaintiff’s
policy is excess; that these representations were fal se and
fraudul ent; and that these defendants were responsible for the
fal se representations. Count | of the Conplaint seeks rescission
of the excess policy, insofar as it relates to these two
defendants. Count |1, alternatively, seeks a declaration that,
in any event, the defendants are not entitled to coverage

because, when the policy was issued, they well knew of events



whi ch had al ready occurred, and which would give rise to clains
agai nst them but falsely represented to plaintiff that they had
no such know edge. In Count Ill of the Conplaint, plaintiff
asserts that there are nunerous other (unspecified) reasons for
denyi ng coverage, and purports to preserve a right to assert such
addi tional grounds if necessary.

Bot h defendants have filed notions to dism ss the
Compl aint. Except with respect to Count |11, these notions are
plainly lacking in nerit. Defense counsel seemto have
over | ooked the distinctions between Fed. R Cv. P. 12(b)(6), and
Fed. R Cv. P. 56. At this stage, | amrequired to accept as
true all well-pleaded factual avernments in the Conplaint. Since
the facts alleged in this case would, if proved, entitle
plaintiff to a declaration of non-coverage, the Conpl ai nt
w t hstands di sm ssal.

Bot h defendants argue that plaintiff is seeking parti al
resci ssion of the insurance contract, and that the insurance
policy nust either be rescinded as to all insureds, or none.

This is an interesting theoretical point which, in nmy view need
not be addressed in this action. The only defendants whose
coverage we are considering are the two naned def endants.

VWet her or not plaintiff denies coverage to defendants’ forner
enpl oyer, or to other officers and directors, is of no concern to

t hese def endants.



The defendant O Hanl on nmakes the interesting argunent
that the Conplaint should be dism ssed because plaintiff has
merely all eged wongdoing on his part - the sane wongdoi ng which
various class action plaintiffs and others are asserting in the
nunmerous | awsuits now pending - and that, unless and until
judgnent is entered against him there is no basis for rescission
or for denial of coverage. |In other words, plaintiff in our case
wi |l have to prove many of the sane facts being asserted in other
l[itigation by others. Just how that converts into a basis for a
Rul e 12(b)(6) dism ssal is not explained.

Wth respect to Count Il of the Conplaint, it seens
that plaintiff’s counsel has failed to observe the distinction
bet ween correspondence with policyhol ders and others in the
course of clains processing, and a conplaint filed in a | awsuit
in federal court. | amnot aware of any provision in the federal
rules for a purported reservation of rights. The final judgnent
inthis case will be res judicata as to all issues which either
were or could have been raised in the course of the litigation.
Count 11l will be dismssed, with | eave to anmend.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FEDERAL | NSURANCE COVPANY : ClVIL ACTI ON
V.

M CHAEL O HANLON and :
STEVEN GARFI NKEL ) NO. 04-05068-JF

ORDER

AND NOW this 1st day of February 2005, upon
consideration of the notions to dism ssed filed, respectively, by
t he defendants M chael O Hanlon and Steven Garfinkel, IT IS
HEREBY ORDERED:

1. Count 111 of plaintiff's Conplaint is DI SM SSED, with
| eave to anend within 20 days.
2. In all other respects, the notions to dism ss are

DENI ED.

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



